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THE FRENCH DECLARATION OF THE RIGHTS 
OF MAN, OF 1789. 

EVER since Burke denounced the Constituante and the 
"clumsy subtility of their political metaphysics," which, 
like iEolus' winds, were like to " sweep the earth with their 
hurricane," there has been a marked tendency upon the part of 
English and German historians to condemn the Declaration of 
the Rights of Man as an instance of Gallic light-headedness. 
Sybel thinks that the terrible crisis which confronted France in 
the following years may be clearly seen in its provisions ; * and 
almost all writers agree that much valuable time that should 
have been devoted to urgent concrete reforms was wasted in 
empty scholastic disputation. Frenchmen 2 have in some cases 
condemned the Declaration from the standpoint of political 
expediency as harshly as foreign critics. On the other hand, 
the Declaration not only aroused general enthusiasm when first 
published, but appeared over and over again, in a modified 
form, in succeeding French constitutions down to 1848, and 
has been the model for similar declarations in many of the 
constitutions of the other Continental states. 

In the attempts to explain the origin and discover the arche- 
types of the Declaration of Rights there have been two main 
tendencies : the one, to lay the responsibility at the door of 
Rousseau ; the other, to recall precedents in the United States, 
to which reference is often made, most vaguely indeed, in 
the debates of the Constituante. Sybel believes that our Decla- 
ration of Independence suggested the idea to the French. 8 
Hausser and Stephens discover a model in a mythical declaration 
of rights which, they assume, is prefixed to our federal constitu- 

1 Geschichte d. Revolutionzeit (1882), I, 73, 74. 

2 Notably, Taine. 
* Op. cit., p. 73. 
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tion. 1 Only recently has the French Declaration been put in its 
proper place in the development of public law, and its precise 
relation to our American institutions been satisfactorily shown. 2 
Interesting as it certainly would be to review the conclusions 
which Professor Jellinek has reached in his scholarly monograph, 
I must confine myself to a different phase of the subject from 
those which he has treated. I am anxious to place this famous 
constitutional program in its historical setting by briefly recalling 
the circumstances in which it was drawn up. In this way I 
hope to supplement Professor Jellinek's suggestive paper and 
at the same time help to remove certain misconceptions fostered 
especially by Sybel, who, I fear, has enjoyed an influence not only 
in Germany but in our own country which his voluminous work 
on the French Revolution hardly justifies. It is assuredly 
high time that we should cease to study the conduct of 
France's first legislative body for the sole purpose of finding 
explanations of the Reign of Terror. Let us endeavor, instead, 
to understand the task of its members as they and their con- 
stituents understood it ; let us sympathetically consider their 
motives and frankly admit their difficulties. 

In a previous paper 3 I have attempted to show in a very 
general way how France reached the conviction that the 
regeneration of the country depended upon a distinct formula- 
tion of the principles of government. While France had, of 
course, no written constitution before 1 789, it possessed never- 
theless certain permanent institutions, notably the hereditary 
monarchy and the somewhat peculiar higher courts of law, the 
parlements. The latter were fond of dwelling in their own 
interest upon les lois fondamentales, and maintained the exist- 
ence of a " constitution la plus essentielle et la plus sacrie de la 

1 These distinguished historians differ as to the nature of our federal bill of 
rights. Hausser asserts that it is expressed in knappen laconischen Worten (Gesch. 
d. Fr. Rev., p. 169), while, according to Professor H. Morse Stephens, all who 
admired the American constitution said " that no respectable constitution could 
possibly be drawn up without an elaborate [!] declaration prefixed to it." (Hist, 
of the Fr. Rev., American edition, I, vii, 165.) 

2 Die Erklarung der Menschen- und Biirgerrechte, von Dr. Georg Jellinek, in 
Vol. I, p. 3, of Staats- u. Volkerrechtliche Abhandlungen (Leipzig, 1895). 

8 See " The Tennis Court Oath " in this Quarterly for September, 1895. 
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monarckie." They familiarized those who read their numerous 
and often vigorous manifestoes with the essential distinction 
between statutory and constitutional law — between " the transi- 
tory regulations which vary with the times and the fundamental 
laws upon which the constitution of the monarchy rests." 1 

Doubtless our own early state constitutions served to clarify 
the ideas of some of their more thoughtful readers. The earli- 
est collection of these, published in 1778, was prepared for 
French readers. Another edition of two hundred copies, 
" exacts et corrects" appears to have been despatched to France 
somewhat later, by order of Congress. 2 Turgot, Mably, Con- 
dorcet and others published comments upon our institutions. 
There can, 1 think, be no doubt that the hazy allusions which 
we find in the debates of the Constituante to the declarations 
of rights in America have no reference to our federal constitu- 
tion, 3 nor, ordinarily, to the Declaration of Independence, but 
to the elaborate bills of rights which precede some of our 
early state constitutions, notably those of Massachusetts and 
Virginia. 

But it is in the conditions and course of events in France, 
not in foreign example, that the true explanation is to be found 
of the demand for a written guaranty of their rights made by 
all classes of Frenchmen in 1788-89. In the period of excite- 
ment accompanying the attempt of the ministry to destroy the 

1 Remontrance of the Parlement of Brittany, July, 1771. 

2 Mr. James Shotwell has called my attention to a curious review of this 
official collection in Freron's Annie Littiraire, VII, 107 (1783). The aim of 
Congress "a ete, sans doute, de satisfaire la juste curiosite de l'Europe, en lui 
faisant connaitre sous quel caractere et avec quels titres les Etats-Unis vont 
paraitre sur la scene du monde. Nous ne doutons pas que cela ne soit accueilli 
avec empressement, surtout par la France qui a si bien aide l'Amerique a enfanter 
la Republique nouvelle. Ce n'est pas que nous adoptons toutes les idees ; nous 
sommes si libres sous des monarques cheris, que dans le temps mSme oi nous 
felicitons nos amis de jouer d'une liberte qui est plus de leur goflt, nous sommes 
tres eloignes de leur porter la moindre envie." While the Declaration of Inde- 
pendence is pronounced the most important document, the constitution of Massa- 
chusetts is reviewed at length. 

8 The first ten amendments of our federal constitution, which form a sort of 
bill of rights, were not proposed in Congress until a month after the final formula- 
tion of the Declaration of the Rights of Man. 
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old tribunals in May, 1788, the Parlement of Paris ventured to 
formulate the principles of the constitution in more detail than 
ever before. 1 Among the fundamental laws were " the right of 
the nation freely to grant subsidies through the Estates-Gen- 
eral " and the right of every citizen never to be arrested except 
to be sent immediately before competent judges. These propo- 
sitions suggest two of the " rights " of man and the citizen as 
later sanctioned by the Assembly. With these propositions a 
number of others were associated which aimed to establish the 
constitutional inability of the king and his ministers to abolish 
the parlements, whose prerogative it was " to examine in each 
province the volont/s of the king and order the registration of 
such as were in agreement with the constitutional laws {lots 
constitutives) of the particular province, as well as with the 
fundamental laws of the state." 

This appeal of the Parlement of Paris to provincial partic- 
ularism, although in a certain sense an absurd anachronism, 
was for the moment successful. The ministry had lost every 
vestige of public sympathy since Calonne's financial revelations 
the year before, and the effort to abolish the local parlentents 
caused a number of serious revolts in the provinces. That in 
Dauphine not only precipitated the assembling of the estates- 
general but exercised a most important influence upon its spirit 
and character. 

Now, this crisis of 1788 is an integral part of the movement 
of the French Revolution. Although, upon the surface, the 
opponents of the ministry were merely defending outworn pro- 
vincial privileges, which were a year after to be done away with 
forever, the struggle, at bottom, was against despotism as such. 
Every one saw not only that there were numberless abuses to 
be remedied but also that the king's arbitrary powers must be 
limited at all cost ; for had not the ministers just modified the 
whole organization of the state by abolishing by royal ordinance, 
in a most underhand manner, the last remnants of public or 
semi-public control ? The defense of provincial rights came 
first, but the issue was really national. The three orders of 

1 Archives Parlementaires, I, 285. 
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Dauphine" declared "qu'en soutenant leurs droits particuliers, 
ils n'abandonneront pas ceux de la nation." 1 

It was under the influence of this crisis that the cahiers 
were drawn up in the spring of 1 789. All classes — nobility, 
clergy and third estate, city and country — had reached the 
conviction that 

the fundamental [constitutives] laws of the nation ought not to be 
based upon doubtful and obscure traditions, but established upon a 
solid foundation, to wit, justice and the good of the people. 2 

The people of Lyons declared 

that since arbitrary power has been the source of all the evils which 
afflict the state, our first desire is the establishment of a really 
national constitution which shall define the rights of all, and provide 
the laws to maintain them." 

We note in the cahiers a perfectly natural and unconscious 
confusion or fusion of two quite different demands, that for 
" une regie invariable dans toutes les parties de l'administration 
et de l'ordre public," * and that for " une charte francaise qui 
assurera pour jamais les droits du Roi et de la nation." 5 This 
expression, "rights of the nation," appears frequently, some- 
times with the correlative " rights of the king." But national 
rights rested after all upon an uncertain historical basis. Should 
not the recurrence of abuses and the insidious encroachments 
of tyranny be forever precluded by an appeal to the inalienable 
rights of each and every member of society ? If these and " the 
principles of the social contract " were clearly and solemnly pro- 
claimed, they would, it was hoped, become " la charte nationale, 
et la base du gouvernement francais." 6 The nobility of Mantes 
and Meulan went a step farther : " political principles should," 

1 Resolutions at Vizille, July 21, 1788. Cf. Che'rest, La Chute de l'Ancien 
Regime, II, 24. 

2 Senechaussee de Mans., Archives Pari., Ill, 637. 
» A. P., Ill, 608. 

4 Third Estate of Beauvais, A. P., II, 299. 

6 Clergy of Caen, A. P., II, 486. 

• Paris intra mures, A. P., V, 281-282. 
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they claimed, " be as absolute as those of morality " ; they 
asked consequently for a 

declaration of rights, that is to say, an act by which the representa- 
tives of the nation shall proclaim in its name the rights which belong 
to all men in their quality of reasonable, intelligent beings, capable of 
moral ideas — rights anterior to any social institution [I] 1 

Nowhere is this anxiety for a separate proclamation of man's 
natural political immunities clearer than in the cahiers of the 
third estate of Nemours, which would have the king draw up 
a declaration so soon as the estates-general should have set forth 
the natural and social rights of man and the citizen. This 
declaration was to be registered in all the courts, published 
several times a year in all the churches and inserted in all the 
books destined for the earliest childhood. No one should be 
admitted to any judicial or administrative office without having 
repeated the declaration from memory. The cahier, moreover, 
furnishes an elaborate draft of such a bill of rights, 2 as do a 
number of others, including the cahier of Paris intra muros. 

The confidence in a declaration of rights is not difficult to 
explain. The French nation at large had no idea of the tre- 
mendous difficulty of completely reorganizing the government 
upon a new plan. Few, if any, foresaw that the constitution 
would be, when completed, a very lengthy legal document. 
The people, while they longed for a very fundamental change, 
did not care much about the intricacies of the governmental 
system. They wanted, above all, to secure their civil liberty ; 
they cared little to participate in the government, but were 
only anxious to control it so far as to prevent the revival of old 
abuses. Two or three things were clear to them : The king 
and his ministers were wasting the public funds and had got 
the state into serious financial straits ; the ministers had, too, 
but recently tried to abolish arbitrarily an ancient and, on the 
whole, popular institution, the parletnents, so as to consolidate 
their despotism and shake off the last constitutional guaranty ; 
certain governmental practices were open and scandalous vio- 

1 A. p., ill, 661. 2 A. p., IV, 162. 
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lations of the most obvious rights of humanity ; and, finally, 
the general anarchy of the ancien rdgime hampered commerce 
and industry and brought home the evils of the situation to 
thousands who had never read a word of Rousseau or seen a 
single line of the constitution of Massachusetts. The nobles 
of La Rochelle explained clearly enough the reasons why a 
distinct statement of the fundamental laws and civil guaranties 
was demanded by practically the whole nation. 

We behold taxes of all kinds arbitrarily depriving the subject of 
his possessions; privileged monopolies paralyzing activity; lettres de 
cachet fettering liberty, saving the guilty and putting the innocent in 
chains ; commissions suspending the laws and turning the courts of 
justice upside down; each minister reversing the arrangements of 
his predecessors. 1 

In view of these declarations M. Champion is correct in his 
assertion : 

The classical spirit, the taste for abstractions, a priori systems, 
may have had some influence in the drawing up of certain cahiers; 
but the idea of making a constitution did not come from philosophy 
nor from a noble frenzy ; it was called forth by the public misfor- 
tunes. Had there never been a Social Contract the idea would have 
been propagated by the force of circumstances. Why impute to 
mean or evil sentiments a demand which is so well explained by the 
state of the kingdom, which had become a veritable chaos ? a 

This brief review of the crisis of 1788 and of the public 
spirit shown in the cakiers renders the attitude of the National 
Assembly perfectly intelligible. The Third Estate, on June 1 7, 
1789, proclaimed its mission to be the determination of the 
principles of national regeneration. On July 9 its committee 
on the constitution made its first report, and an excellent 
report it was. The distinction between a constitution — an 
established system of government — and a declaration of rights 
was carefully laid down. In order to prepare a good constitu- 
tion, the report said, "it is necessary to recognize the rights 
which natural justice grants to every individual, to recall all 

1 A. P., Ill, 472. 

2 La France d'apres les cahiers de 1789, pp. 39, 40. 
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those principles which must form the basis of every kind of 
society." * The committee recommended that, in order to recall 
the object of the constitution, it should be preceded by a decla- 
ration of the rights of man, but that this should not be issued 
separately, for fear that its provisions might prove too abstract 
if unaccompanied by the concrete provisions of the constitution. 2 

Thus a declaration of the rights of man was to be drawn up 
in answer to a very general demand. Very few, if any, of the 
deputies deprecated the declaration, and on August 4 it was 
decided, by a practically unanimous vote, that it should precede 
the constitution. There is no need to follow here the some- 
what depressing discussion in regard to its contents. It reached 
its final form August 26, and had occupied the main attention 
of the Assembly, at different intervals, for perhaps a fortnight 
altogether. Was this time wasted or worse than wasted ? Did 
the deputies lose themselves in vague and misleading abstrac- 
tions and so sacrifice the best interests of the nation to mere 
theories and prepare the way for far worse calamities than those 
which they pretended to remedy ? Or, on the other hand, were 
the principles of their declaration upon the whole sound, gen- 
eral rather than abstractly theoretical, dictated by years of 
national experience and well fitted to form the program of 
their great undertaking? 

Before attempting to answer these questions, let us recall 
once more that "when a Frenchman turned his attention to 
political questions in the eighteenth century, most of the insti- 
tutions in the midst of which he lived appeared to him," as 
M. Seignobos has said, " to be abuses contrary to reason and 
humanity." Now, if we are not prejudiced against the Declara- 
tion of the Rights of Man by the suggestions made during the 
debates by Sieyes and others, — which certainly reached a degree 
of fatuity rarely exceeded in the most futile of parliamentary 
discussions, — and if we neglect one or two oratorical flourishes 
in the final text, do we not find it to be, after all, simply a 
dignified and succinct repudiation of les abus? Is it not a 
concrete and positive, although general, statement of the prac- 

1 Hist Pari., I, 472. « Ibid., II, 63. 
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tical reforms which the Assembly was in duty bound to realize ? 
Was there not back of each article some crying evil of long 
standing, in view of which the nation might expect a compre- 
hensive constitutional guaranty? 

The Declaration is evidently the result of a compromise and 
reflects the confusion which reigns in the cahiers. Some wanted 
to enumerate the rights of man before he became a social being, 
others held that rights could only result from a contract, still 
others wished to formulate only such general principles as might 
be associated with the practical reform of existing institutions. 
It seems that this last party of discretion and sense was 
practically successful in the long run. They were not so con- 
spicuous in the debates as the doctrinaire group, but the obvi- 
ous superiority of the final draft to all previously submitted is a 
tribute to the good sense of the Assembly, which knew how to 
repress the vagaries of the more fantastical deputies. 

Some of the most important articles only ratified concessions 
already made by the king or reforms introduced by the Assembly 
in the great decree abolishing the feudal system. The king had 
promised on June 23 that the representatives of the nation 
should grant the taxes, that a yearly budget should be published, 
that privileges should exist no longer in the payment of taxes, 
and had asked the estates to confer with him upon the abolition 
of the lettres de cachet and the maintenance of the liberty of the 
press. 1 Then, by the decree of August 11, the Assembly had 
abolished the sale of judicial and municipal offices and declared 
all citizens eligible to office without distinction of birth. These 
concessions of the king and this legislation of the Assembly 
made sufficiently real several important articles in the later 
declaration. 

It will be noted, too, that in the text of the constitution of 
1 79 1 the general statement of the Rights of Man is followed, 
without a break, by the explicit abolition of a number of the 
most serious historical vices of the ancien regime ; 'and follow- 
ing this is a list of the natural and civil rights guaranteed by 
the constitution. 

1 Hist. Pari., II, 13. 
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To the greatest statesman of the Assembly, Mirabeau, the 
Declaration was in theory the " exposition of certain general 
principles, valid for every political society and every form of 
government." Nevertheless, in preparing a statement of these 
principles for the existing body politic — vieux et presque caduc 
— it was absolutely necessary to subordinate and adapt them 
to "many local circumstances." The object was, Mirabeau 
declared, 

to recall to the people, not what they had got from books or abstract 
meditations, but what they themselves had experienced, so that the 
declaration of rights, from which a political body should not deviate, 
should be such a statement as it would itself naturally make, were it 
accustomed to express its ideas — not an effort to teach a science. 

This is, gentlemen, a most essential distinction. Since liberty has 
never been the fruit of theory resulting from philosophical deductions, 
but springs from everyday experience and the simple reasoning which 
events excite, it follows that we shall be the better understood the 
nearer we approach to this reasoning. . . . This is the way in which 
the Americans drew up their declaration of rights. They purposely 
left theory to one side and stated the political truths, which were to 
be defined, in such a form that they might appeal to the people, to 
whom alone liberty is important, and who alone can maintain it. 1 

Is this, in view of the facts which we have reviewed, a fair 
appreciation of the declaration, or shall we still regard it as 
a fatal vagary, due to the suggestion of the vain, incompetent 
and unstatesmanlike Marquis de Lafayette ? 2 

James Harvey Robinson. 

1 A. P., VIII, 438 sqq.\ Hist. Pari., II, 269, 270. 

2 Stephens, op. cit., vii ; Sybel, op. cit, 73 et seq. 



